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Hven Maxwe ct Dictrict Attorney. 
Ricuanp Hatriexp, Clerk. 
BIGAMY—EVIDENCE 


WILLIAM PHELAN’S Case. 


1S not 
Was a 
hood, 
It ex- 


cited 
ques: 
iN in. 
r the 
found 
or to 


Maxwect and Bunner, Counsel for the 
Prosecution. 





Price and Niven, Counsel for the prisoner. 


On the traverse of an indictment against P. for 
Bigamy, inmarrying B., and afterwards C., 
Wile B. was alive, contrary to the form of the 
act,it was held, t. that it was incumbent, 
on the part of the prosecution, to prove a mar- 





osts ; 


» her riage in fact between P.and B ; and, 2. that, 
hat it if P. wished to exculpate himself from the 
fine charge of Bigamy, because, at the time he' 

The married B., there was a disability on her 
t had part, to warry, by reason of a valid subsist- 
; ing marriage between her and another man, 

n the thatit was incumbent on P., to show that there, 
2¢ 10 was a marriage, in fact, between them; and 
cate it cannot be inferred, by the jury, that there, 
sided was a legal subsisting marriage between them,| 
merely because it appeared, in the progress of} 

| the the trial, from the testimony of one not pre- 
t At- sent at the marriage, that they had been mar- 
their ried eight or nine years before, and that she 


passed by his name when married to P. 
sageneral rule, that after the counsel on 

both sides have submitted their remarks to the 

ity. fresh testiuony cannot be introduced ; 
hat this is a watter of discretion with the 
eourt, 

‘iter the counsel on either side, have addressed 
the jury testimony of a fact,coneerning which, 
‘uch counsel must have been previously ap- 
prized, wiil not be received. 


lt 


the prisoner, about forty years of 


ie, was indicted for Bigamy. ‘The in- 
‘ictment, which contained two counts, 


‘leged,in the first, that on the Ist. of 





\February, 1808, at and within the City 
and County of New-York, the prisoner 
married Eliza Buchanan; and that af- 
terwards, to wit on the 1ith of August 
1821, he married Catherine Cain, the 
said Eliza Buchanan being then alive, 
contrary to the form ofthe act; and, in 
the second count, he was charged with 
the same offence, in marrying Mary Ann 
‘Phelan, in Ireland, in the Kingdom of 
Great Britain, and afterwards marrying 
Catherine Cain, while the said Mary Ann 
Phelan was alive, against the form of 


the statute in such case made and pro- 
vided. 


Bunner opened the case to the jury on 
behalf of the prosecution, stating, that 
ithe prisoner had been married in Ireland: 
that he came to this country, and, three 
or four years ago, married Eliza Buch- 
anan, lived with her some time ; and,in 
the month of August last, married Cathe- 
rine Cain. ‘The prosecution, however, 
did not rely on the marriage in Ireland; 
but if, in the progress of the trial, this 
should appear, it would be well. The 
circumstances attending both marriages 
in this country, especially that with Mrs. 
Cain, would show that he was prompted 
by sordid and mercenary motives. 

The Counsel proceeded to show the 
importance of the matrimonial connec- 
tion inthe community, and he expatiated 
on the injury inflicted on a woman who 
had been deluded into that connection, 
by one, between whom and another wo- 
man, there was a valid and subsisting 
marriage. 

Nancy Hudson, a black woman, on be- 
ing sworn, testified, that nearly three 
years ago, on a Tuesday night, snow 
being on the ground, she saw the prison- 
er married to Eliza Buchanan, at a house 
in that part of Spring sireet, between 
Broadway and the North River. 

During a critical cross examination. 
the witness further stated, that Mrs. 

















Buchanan then kept a boarding house, 
at the corner of Fulton and Water street ; 
and that previous to the marriage, the 
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prisoner was a boarder in the house, and 
the witness aservant. She accompa- 
nied the parties, on foot, to this house 
in Spring Street, which was of brick, 
unfinished, and standing on the lelt hand: 
side of the street, in going down. After! 
staying there a short time, she was call-| 
ed as a witness to the ceremony, by the, 
clergyman, who was a tall slim man, | 
having ona plaidcloak. He read from a, 
book, they took each other by the hand, | 
agreed to be man and wife, and he pro-, 
nounced them such. 





burgh, Va. and staid two years. 
wife is now alive. 


next day in the family. 


who were displeased at the match ; and 
no person accompanied them, to be mar-| 
ried, except the witness. | 


Catherine Cain, being sworn, testified, 


that on the 11th of August last, she was || 


married to the prisoner, in this city,: 
by the Rev. Mr. Chase. In two or, 
three weeks afterwards, she made dis-' 
coveries, which raised a strong suspi-) 
cion in her mind that he had another} 
wife. She found aletter, in his pocket,! 
from a woman in Ireland ; and she heard: 
reports, from various sources, that he, 
was married to Eliza Buchanan who was! 
alive, when he married the witness. She| 
charged him with the fact; but he said) 
that his former wife in Ireland was dead ;' 
but denied that he was ever married to: 
Eliza Buchanan, who, as he alleged, had} 
been his housekeeper. The “witness! 
went to several places, to ascertain the 
truth of the report, relative to his mar- 
riage with this woman, found that she! 


~_ 


was in, Norwich in Connecticut ; and,, 
after writing her two letters, she came 
to this city, and is now present in court.| 
The witness understood that the Rey. 
Mr. Perine married them; but he is ab- 
sent from the city. 

On the cross examination of this wit-} 
ness, it appeared that her maiden name, 
was Carmichael: that she had a son,! 
now very young, by Cain her former; 
husband : that, by her industry. she had 





They lived to-'|he procured a false key, opened he 
gether as man and wife, three or four jdesk, and took away all her papers, and 
months, and then removed to Peters-'}endeavoured to procure a transfer of 
This):the shares, by which he might vet bol 
The marriage was | 
known and talked of in the house : it | 
Was put in the papers and read by him land abused her, to that degree, that she 
Mrs. Buchanan, | was afraid of her life, and applied to the 
had then three daughters, women grown, ipolice, and he was committed to bride. 


jjofthe marriages which took place, & 




















accumulated sufficient to Purchase jc} 
ty shares in the Mechanic's bank a 
to deposit $¢CO in the savings hank 
which she kept for the benetit of yj. 
lad : that when she married the prison 
er, she was ignorant of the law, that th 
personal property of the wife vested ; 
the husband; and that after one monthe 
acquaintance, (to my shame, said she j 
her testimony, [ acknowledge jt) she 
married him: that when he discovered 
or suspected that she had this property, 


‘of the money, Fortunately for her, he 


failed in his object; and he then beat 


} 
well. 


The prosecution rested. 

Price opened the defence. He ai- 
mitted that the prisoner was married to 
Catherine Cain, but rested the defence 
on the ground, that he never was ma- 
Iried to Eliza Buchanan. The only tes- 
timony, of that fact, is from the blick 
woman; and after the introduction ot 
the testimony onthe part of the prisou- 
er, he hoped that the jury would be si: 
isfied that there was no marriage CoM: 
summated between them. 

The counsel proceeded to read, fret 
the Commercial Advertiser of March tt: 
1819, a notice, stating that on Tucsia) 
evening last there was married, by tl 
Rev. Mr. Bork, William Phelan to 4s. 
Eliza Buchanan, of Norwich Conuect: 
cut. 

The Rev. Christian Bork, on be. 


sworn, referred to a book, kept by 5! 


fore him, a number of years back, a 
especially in the year 1819. He testi: 
ed, that he was very particular in a 
cording all marriages solemnized 9 
himself ; still, he could not say he ** 
infallible, in that particular. On rel’ 
ring to his book, he found no entry ©" 
marriage, between William Phelan ” 
Eliza Buchanan, in March 1819, not ha 
the witness any recollection of the oe 
Miss Nancy Downs, sworn on bead 
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ihe prosecution, testified that about 
bree years ago, she heard the prisoner 
knowledge that he was married to Eli- 
2) Buchanan. 

Price: This is not evidence of a mar- 
riage in fact. 

Bunner: It is good additional testi- 
mony. 

This witness then proceeded to state, 
that she was one of the daughters of Eli- 
4, Buchanan, by a former husband : 
thather mother kept a boarding house, 
aad the prisoner boarded there : that it 
»s a subject of conversation, in the 


' 
iat th 
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houths 
she in 
it) she 
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perty, 
d he 


‘s 


} 
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fer o : 
f hold ~ that the marriage would take 
ot holmgpiece ; but that the witness and her two 


ters were much averse to the match ; 

ir, she believed that he had introduced| 
hinself threugh deception : that the next 
walter the marriage, he showed the 
ness his marriage certificate, and re- 
wested her to read it, but she refused. | 
He also 
wich the notice of the marriage was in- 
erted: that he took the head of the! 
ale: that, shortly after the marriage,| 
ie made a wedding supper, and invited) 
is triends ; and finally told the witness, 
that he was her father in law, and de-! 
maded from her a corresponding line) 
diduty. The prisoner lived with his 
wile, from the beginning of March, 
‘iafew days befure the second quarter 


| beat 
Nt she 
to the 
bride- 


le ad- 
ied to 
fence 
; mar: 
Vy tes- 
black 
on ot 
TISOli- 
@ Sal- 
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ch fly 
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uus,and abandon the house, 
ile payment of the rent. They then 
moved to Petersburgh, and she re-| 
‘uroed to this city before he did. 


meant 
iCsudd\ 


NV ihe 


y Mrs. 
nec Price, incross examining this witness,| 
ujuired of her particularly about her 
being ither. She answered that he was a sea! 
we hiring man whom she could scarce re-| 
6. member, She understood that he died! | 
a abroad twe nty years ago, but she did! 
esti not otherwise know. the fact 
sn 1e- Bunner said that this mode of inquiry 
(by Md not benefit the prisoner ; for, it 
e was Was incumbent on him to show a mar- 
refer te sein fact. This had been donc, on|| 
y ol ‘© part of the prosecution; and the 
ni © was reciprocal. 
i bia The witness further stated, that her| 
: 7 hother was married to Buchanan ; abou 
yeba 


he years ago, but the witness did no 


‘tate that she saw the ceremony, 
vol. yi. 





<i -"\fand she 
exhibited the newspaper, in’ 


un-) 


when he persuaded ber to pack up the! 
to avoid, 
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that he was now alive or dead ; The 


inquiries, leading to those facts, not be- 
ing put to her by the counsel on either 
side. 

Augustus Spencer, sworn on behalf of 
the prosecution, testified, that he kept 
a store, near the place occupied by Mrs. 
Buchanan, at thetime it was said she 
married the prisoner ; and had been in 
the habit of supplying the family with 
goods before and after that time. She 
assumed his name ; ; and the prisoner 
came to the witness, and told him to 
charge articles to him, acted, in every 
respect, as the head of the family, and 
paid him a debt, of $10, which she had 
contracted, in purchasing articles, be- 
fore the marriage. 





Reuben Clark,—captain of the city 
watch, on being sworn, testified, that he 
had known Catherine Cain, eleven years, 
had ever sustained the charac- 
ter of a hard working, industrious wo- 
man ; and that her character, in every 
respect, was unexceptionable. A short 
time after her marriage with the pris- 
oner, the witness heard the cry of mur. 
der in the house, went in, and found 
him abusing her, and carried him to the 
liwatch-house. 





| 


These are the material facts, testified 
| to by the witnesses, though not in the 
order in which they occurred on the 
trial; for, several of the witnesses, at- 
Iter being examined and cross examined, 
were again called, after other witnesses 
had delivered their testimony. 

Price inquired of the opposite coun 
sel, whether it should be considered 
|ithat the testimony, on both sides, was 
closed ; and he wished to know distinct- 
ly, from the court, whether any testimo- 
inv could be introduced after the coun- 
sel on eitier, or both sides, bad ad- 
lldressed the jary. 

Bunner siated that the prosecation, at 
present, was not aware that it would be 
inecessary to introduce any additional 

testimony. He did not think that any 
men would be introduced on that sive 5 
lhut, he was averse to stipulate, because 

he superior sagacity of the opposite 
| counsel might enable him to discover, 
illand point out, some fatal omisssions, in 
orl proof, which it would be necessary te 
. 
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supply ; and, in that case, the court, in, 
their discretion, would grant the indul-| 
gence. 

The Recorder said that it was agen-| 
eral rule, that after the counsel had sub-. 
mitted their remarks tothe jury, no ad-| 





still the court, in its discretion, might! 
relax the rule, to subserve the great ends' 
of public justice. 

Before the prisoner’s counsel had ad- 
dressed the jury, Bunner cited, for their; 
consideration, Joseph Truman’s case, (1. 
East’s Crown Law, p. 470.) In that case 
it was decided, by the judges of Eng- 
land, in 1795, that proof of the prison- 
er’s cohabiting with, and acknowledging 
himself married to, a former wife, then 
living, backed by the production of a co- 
py of a proceeding of a Scotch court, 
against them for having contracted such! 
marriage, improperly ; (the marriage, 
however, being still good, according to 
that law) was sufficient evidence, of the 
first marriage, on an indictment for Big- 
amy. 








The counsel for the prisoner con- 
tended, 1. That the testimony ofa mar- 
riage in fact, between the prisoner and 
Eliza Buchanan, as derived from the tes- 
timony of the coloured woman, was too 
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\jried to Buchanan, she could not jc 


ion behalf of the . 
ditional testimony could be introduced ; | r ve prosecution. He aj. 





in East’s Crown Law, under the hex)» 


Polygamy, to show, that if she was mar- 


; gally 
marry the prisoner. ' 


Bunner summed up the evidence 


mitted that if the jury should belicye 
that at the time the prisoner married fj. 
za Buchanan, there was a valid, subsis. 
ting marriage, between her and another 
man, they would be bound to render, 
verdict of acquittal. But, he conceived 
that they could not come to that concly. 
sion, consistently with the law applica: 
ble to this case and the facts. He aver. 
red itto be the law, that if the prisoner 
wished to exculpate himself from a 
charge of Bigamy, on the ground of ale. 
gal impediment, on the part of the wo- 
iman with whom he contracted the firs 
marriage, he was bound to show, aflirm. 
atively, that there was, then, a valid, 
subsisting marriage between her and an- 
other man. 


' 





























The burden of proof was cast on hin: 
he was bound to show a marriage in fact; 
‘and not leave it, as a matter of inference 
j|to the jury. Had such testimony been 

introduced, on his part, the prosecution 
was prepared to show a divorce; but, 
ireposing on the law, the prosecution wa 


Joose and uncertain. That this Mrs. 
Buchanan, lived with the prisoner in a||where it now stands. 

state of concubinage ; and, for the pur-|} The proof of the first marriage is C00- 
pose of covering her own shame, had)\clusive ; and the testimony of ancy 
the address to cause this advertisement||Hudson is fully corroborated. The 
to be put in the papers; and that the||counset referred to the testimony, up 
two women, actuated by diabolical ma-|\which he commented, and left the ca¢ 
ligmity, towards the prisoner, had com-|\to the jury. 

bined to effect his destruction ; and, for|| Price, at this stage of the cause, ollet 
that purpose, had suborned Nancy Hud-!/ed to show, by a witness then preset 
son. 2. As the proof stands, the||that Buchanan, not more than a yell 
marriage, between the prisoner and Mrs.)\ago, was alive ; and he was willing that 
Buchanan, could not legally take place.) the oppesite counsel should show a & 
it has appeared by testimony, on the!|vorce if in their power. 


willing to let the matter rest on the bass 








part of the prosecution, that ske was mar-|| Bunner said be was willing to" 
ried to Buchanan; but, it has not been\jthe case over again; but the Recor 
shown, either that he was dead, or, that||der delivered the opinion of the cour. 
the marriage contract was, in any other that after the counsel had submuiteé 
manner dissolved. Itis to be presumed,||tneir remarks to the jury, 00 test 
therefore, that at the time when it is||mony, of any fact, of which the counse 
alleged this marriage in fact took place,||were previously apprized, could be re 
that there was a subsisting marriage be-!\ceived. 


 ] 
’ . 4 ot 
The Recorder, in his charge te 


- : ne 1 he 
sween this woman and Buchanan. The! 
>* amy COL 

jury, instructed them, that Bigamy* 





~monsel referred to several authorities! 

















































Eid 9) 
3 Mar. 
egally 


sted in this : where a person, of either 
ex, being married, shall afterwards 
marry another ; the former wife, or 
jusband, being then alive. It is a vio- 
jaion of the matrimonial connection, 
which is the most important and sacred 
ofauy in a civilized country. Whenev- 
er it is Violated, the legislature has pro-, 
ided a remedy ; decl: ing it a felony, 
and subjecting the offender to punish- 
mert, by imprisonment, in the st ite) 
rison, for any term not exceeding four-| 
ween years, in the discretion of the 
ort. (1. Rev. L. 113. 409.) 


dence 
le ad- 
lieve, 
d Fj. 
ubsis. 
other 
ider a 
elved 
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aver- 
soner The court and jury are bound, wher- 
mM a ever there has been an tnfraction of this 





fale. 
eC Wo- 
é first 
fhrm- 
valid, 
nd an- 


ww, to enforce its provisions. They are 
hus bound, in the first place, as they!| 
ezird the laws of their country ; in the; 
cond place, as they regard the princi- 

les of religion, and, in the third place, 
a they regard the sentiments of hon- 
our. 

The prisoner at the bar “a pl: iced) 
his defence on two grounds: |., That at 
‘ time he married Eliza Siadiens an,| 
was not in a situation to marry him,, 

by reason of a valid, subsisting marriz age! 
sith Buchanan : : and 2 2., that he did not,! 
iu fact, marry her. 


him: 
1 fact; 
rence 

been 
cntion 
: but, 
0 Was 


» basis 


With regard to the first ground of de-, 
fence, itis the opinion of the court, that 
he wished to avail himself of that ob- 
ection, the law renders it incumbent 
ii him to show, affirmatively, that when 
le married this woman, there was a le- | 
cil, subsisting marriage, between her| 
‘ndanother man. The ground assumed 
that Buchanan was alive ; but this is 
not proved. This ground of defence, 
therefore, fails. 

Throughout this investigation, the on- 
ly matter of controversy . and that which 
his principally engrossed the attention 
of the court and j jury, is, whether there 
“Sd marriage in fact between the pris- 
iver and Eliza Buchanan. His counsel 
have rightly urged, that it is necessary, 
“a prosecution for Bigamy, to prove, 
"Tespect to the first marriage, that it 
Nisa marriage in fact ; but the j jury will) 
“erin mind, that it is not necessary, 10 
this country, that the marriage should 
e ne by aclergyman. If the 
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or witnesses, to be man and wife, it is 
sufficient ; and if, in this case, the jury 
should believe, that the prisoner did 
agree to take Eliza Buchanan, as his 
wife, and that she agreed to take him, 
as her hasband, as stated in the testimo- 
ny of Nancy [ludson, this is suficient to 
constitute a valid marriage, though the 
person who oificiated as a clergyman 
was not one. 


The Recorder here adverted to the 
testimony of Nancy Hudson, which he 
briefly stated ; and charged the jury, 
that if they believed it, they ought to 
convict the prisoner. It had been ur- 
ged by his counsel, that she is perjured : 
that his first wife, Buchanan, and Cathe- 
rine Cain, have united together to pro- 
duce his conviction, by means of the tes- 
timony of this black woman. But, to 
arrive at so harsh a conclusion, it would 
be necessary tor the jury to believe, that 
Nancy Downs and Augustus Speacer 
the latter of whom is, at least, without 
prejudice, are also perjured, 

‘The Recorder, here, briefly recapit- 
ulated their testimony, respectively. 


Now in the face of all this testimony. 
the prisoner calls upon the court and 
jury to say, that when he took the head 
of the table as the master of the house— 
when he exacted obedience from the 
daughter as her father in law,—when he 
told Mr. Spencer to charge articles, re 
ceived by the funily, to himself—when 
he paida debt, contracted by Mrs. Buch- 
anan, before marriage ; and when he 
permitted her to assume his name, that 
it was all a fraud and imposition | These 
women, it is true, are indignant; and 
there is reason for their being so: the 
family of the first wife has been broken 
up, and she is rained. And he has 
brought obliquy and disgrace on the 
other; for, during their. connection, 
while she supposed herself to be his 
lawful wife, she was, in truth, living 
with him, but asa concubine. 

He was immediaiely convicted. 

On the last day in the term, Niven 
moved the court to suspend the sen- 
tence, that lis counsel might have an 
opportun tity to move for a new trial, or 
in arrest of judgment. 











‘artes agreed, in presence of a witness. 


The court denied the motion ; and the 
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Recorder, pronouncing the sentence, in 
an impressive address, stated, that the 
prisoner had violated the laws of the 
land, the principles of religion, and the 
sentiments of honour—that there was 
reason to believe, from what had trans- 
pired on the trial, that he hada wife 
living in Ireland ; and his Honour con- 
cluded by observing, that the only rea- 
son why the court did not proceed to the 
full extent of their power, in his pun- 
ishment, was, that there was, in fact, a 
degree of censure to be attached to the 
conduct of the wome whom he married, 
in entering into the matrimonial state, so 
shortly after an acquaintance, and before 
they had time to find out his character. 

For that reason, and asa rebuke to 
the fair sex, for such hasty and incon- 
siderate connections, the court had con- 
cluded to sentence him, to the state pris- 
on, but for ten years. He was senten- 
ced accordingly. 


RECEIVING STOLEN GOODS—SCIFNTER— 
DANIEL BELL, alias EBER J. 5. 
’ 


BELL’S Case. 


Maxwett, Counsel for the prosecution. 


Price and Niven Counsel for the pris- 
oner. 


The possession of stolen goods, where the pris- 
oner does not account for such possession, 
raises but a presumption of guilt, which may 
be rebutted by circumstances. 

The declaration of the wif+, in the presence of 
the husband, not contradicted by biin, ix good 
evidence 

On the traverse of an indictment for receiving! 
stolen goods, knowing them to be stolen, it. 
seems that the counsel for the prosecution, 
will not be permitted, for the purpose of es- 
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ing amerino shawl, and other articies 
specified in the indictment, the pro - 
ty of John F. Perfect, on the 19th ; 
November last ; which goods had been 
stolen by Henry Gamble and Thom« 
Turney. 
_ On the traverse of the first mentione; 
indictment, it appeared in evidence, tha 
the goods were lost by Martha Kelly, at 
the house of Mr. Gibson who kept a por. 
ter house, at the time laid in the indict. 
ment, at 253 Bowery. There was g sup: 
per there the evening the articles were 
stolen : they were taken from her trunk: 
but the prisoner was not a guest, poy 
was he there, to her knowledge. 
Joseph L. Hays one of the police offi. 
cers, testified, that on the 23d. of No. 
vember last, he found the satin coat, laid 
in the indictment, at the grocery store 
of the prisoner (in Cherry near Walovt 
street) who gave no account of tlie pos 
session of the article. 

Maxwell inquired of this witnes 
what the prisoner’s wife said, at the 
time. 


Price objected to any declarations of 
the wife, for the purpose of inculpaung 
the husband ; but, the Court overruled 
the objection, and decided, that the dec- 
larations of the wife, or any other per 
son, in the presence of the prisoner, U0 
contradicted by him, were admissible 

The witness then testified that the 
wife of the prisoner stated, in his pre: 
ence, that she bought the coat in Virgin: 
ia, and brought st to this city. 

Daniel Storm, sworn on behalf of the 
prisoner, testified, that during the last 
winter, Mrs Bell, purchased the coat 0 
a boy, for $6, 50, who said, that! be- 
longed to his mother, living in Pike 





tablishing the scienter, to show that stolen! 
goods, not laid in the indictmeut, were found 
in the house of the prisoner. 

Every case of receiving stolen goods depends! 
on its own intrinsic circustances. 


The prisoner by the name of Daniel 
Bell, was indicted for grand larceny, in| 
stealing a woman’s satin coat and a cloak! 
and other articles mentioned in the in-| 
dictment, the property of Martha Kelly, 


also indicted by the name of Eber J. S. 
Bell, with his wife Cynthia, for receiy- 


onthe 8th of January last ; and, he was| police, what account the prisoner's wile 


Street, and that being distressed for mo- 
ney, she had sent him to sell it. . 

Justice Abel, one of the police my 
trates, testified, that Storm had been 
tried in this city, several years ago, 1" 
the murder of his wile ; and that his 
character was bad. 

Maxwell, for the purpose of con 
dicting the testimony of Storm, offered 0 
prove by Resolved Stevens, Clerk of th 


{ra 


oat, notin 


gave of the possession of the ¢ 
presence of her husband. 
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CITY HAL 


Jy an objection to this testimony, it 
,s overruled by the court; and, af- 
or the counsel had summed up on both 
Jes, and the Recorder had charged 
he jury, the prisoner was acquitted. 


Onthe traverse of the other indict- 
went, Harriet Perfect, the wife of John 
}, Perfect, testified, that she lost the Me- 
rino shawl, a pair of gloves and a work 
hy, from her house in Broome Street, 
and, the next morning, went to the pris- 
oner’s house, and asked him whether 
the shawl had been left there the pre- 
ceding night. Ife said that it had not, 
» he knew of ; but if tt had been, his 
wile must have bought it; but that he 
had told her not to teke such things. 
The witness told him, that she had lost 
oiher things: that she was certain the 
siawl was there ; and that if he did not! 
deliver itto her, she would get a search| 
warrant. Ele then went to the foot of 
the stairs, called on his wife, and ingui-| 
rel for the shawl ; but she denied it was) 





there, end persisted in the dental, until) 
te was told, by the witness, that a 
wing man, oamed Joseph Gamble, aad) 
told her that he saw a person bring it 
there und sell it to her. She then ac- 
knowledged, to the witness, that a boy! 
brought it there and sold it for 5s., 
wd two glasses of cordial; but this, 
wat not said in the presence of the hus-, 


band. 

lenry Gamble. a boy thirteen years 
old, being brought from Bridewell and 
introduced as a witness for the prosecu- 
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ceiving the same goods stolen from Mrs. 
Pinson. 


Maxwell admitted that there was such 
an indictment: but he said that he did 
not wish to introduce the testimony, 
with any other view than to show, that 
when the prisoner received the goods 
laid in the present indictment, he knew 
them to have been stolen. Yu cases for 
passing counterfeit money, auxiliary tes- 
limony, of this nature, was always re- 
ceived. He thought the point bad been 
decided in this court. 


Price, in reply, argued, that the case 
for passing counterfeit money formed 
the only exception to the general rule, 
that evidence, relating to offences dis- 
tinct from that laid in the indictment, 
could not be introduced. The species 
of offence laid in this indictment must ne- 
cessarily depend on its own intrinsic cir- 
cumstances ; and the public prosecutor 
cannot travel out of the record, and in- 
troduce evidence of facts, which the 
prisoner is not presumed to come pre- 


';pared to contravert. 


The Recorder pronounced the opin- 
ion of the court, that the testimony was 
inadmissable. He said that this crime 
was different from that of passing coun- 
terfeit money: it is a specific offence, and 
must depend on its own peculiar circum- 
stances.* 

Thomas Turney, a boy under four- 
teen years of age, from Bridewell, was 
introduced as a witness on behalf of the 
prosecution and stated, that Henry 
Gamble brought him the shawl, and that 


‘2 , , eh is %e 
ion, testified, that Tom Turney brought) they went together to the prisoner’s 


the shawl to him and requested him to 
40 along with him, as he knew where 
hecould sell it: and that they went to 
the house of Bell, and Turney went in, 
while the witness remained without. He 


house, and, in the store, saw Mrs. Bell, 
and talked to her about selling the shawl]. 
She told him to take it round the back 
way, when he went through a passage 
to a back room, and sold her the shaw} 





] : 
did not know whether the prisoner was 
inthe house or not. 


Mary Tinson was called, as a witness 
o0 behalf of the prosecution, to prove 
that property stolen from her had been 
loand in the house of the prisoner. 

lhe Counsel fur the prisoner object- 
ed to this evidence, because, as they al- 
eced, there was an indictment, pending 
yélore the court, against him, for re- 


for 5s. and two glasses of cordial. 








| 

|| * In the case of Philip Me Niff, tried in this 
jcourt, in January 13146, for receiving stolen 
jgouds, it was decided, that evidence, that the 
\| prisoner had purchased goods of the thief, not 
\laid in the indictment, is improper; but that a 
iigeneral understanding between them, to si li on 
ithe one part, and receive on the other, stolen 
roods, is admissable. (1. City Hall Recorder. 


lip. 8.) 





| 









































































































ae a Sines k. 


















98 





They had no conversation with the pris- 
oner, 

The case was submitted without re- 
mark, by the counsel, when the Recor- 
der charged the jury, that as it was al- 
leged, in the indictment, that this prop- 
erty was stolen by Henry Gamble and 
Thomas Turney, and as they contradic- 
ted each other’s statement, in that par- 
ticular and exculpated the prisoner from 
the charge of receiving the goods ; and 
as it was a principle in the law, that a 
party introducing a witness, cannot im- 
peach his testimony, the public prosecu- 
tor, in this case was concluded by their 
testimony, and it was the duty of the ju- 
ry to acquit the prisoner. 


He was acquitted, but remanded for 
trial on another indictment for receiving 
stolen goods. 


AUT AGAINST REGISTERING AND INSURING 


LOTTERY TICKETS. 
THOMAS GARLAND’S CASE. 


Maxwevy and Bunner,Counsel for the 
prosecution. 


Price and Pranix, Counsel for the de- 
fendant. 


An act prohibited the registering and insuring 
tickets in any lottery, not authorized by the 
laws of this state, under a penalty—held, that 
it was necessary in an indictment under the 
statute, to name the lottery in which the de- 
fendant registered or insured; and further, 
that if the lottery, so named in the indictment, 
never existed, or was not drawing, at the 
time or place stated in the indictment, that 
the prosecution could not be maintained. 


The defendant was indicted for a mis- 
demeanor. The indictment, which con- 
tained several counts, alleged that on! 
the Ist. day of August, 1821, a certain 
lottery, not authorized by the laws of 
this state, and commonly called the 
Grand State Lottery, was about to be 
drawn in Baltimore, in the state of Ma- 
ryland ; and that, on the Ist of Septem- 
ber,1821, the defendant did open, set 
up, exercise and keep, by himself and 
by other persons, to the jurors unknown, 
un office, or place for registering the 
number and numbers of tickets in the 
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isaid lottery, against the form of the stj, 
ute. The indictment, in other counts 
charged the defendant with having insy, 
red numbers 200 and 300, to be y 
in the lottery aforesaid (against the 
chance of their being drawn on the 10th 
days drawing of the said lottery) to Da. 
vid Earl, against the form of the 
act. &c. _ 

The statute upon which the indictment 
was founded in the sixth section declares, 
‘* that it shall not be lawful for any per- 
son or persons whomsoever, to open, 
set up, exercise or keep, by himself or 
herself, or by any other person or per. 
sons, any ofhice, or other place, for re. 
gistering the number or numbers of any 
ticket or tickets, in any public or private 
lottery, not authorized by any iaw of this 
state;’’ under the penalty of a fine, not 
exceeding $1000, or imprisonment, not 
exceeding twelve months; and it is enac- 
ted, in the seventh section, * that itshall 
not be lawful for any person or persons 
whomsoever, to sell the chance or chun- 
ces of any ticket, in any such lottery, as 
aforesaid, or to insure, for or against the 
‘drawing ofany such lottery as aforesaid, 
ior to insure for or against the drawing 
any such ticket or tickets,” &c—nnder 
‘a penalty of $2000, or, imprisonment 
twelve months, or both, in the discre- 
ition of the court (Laws of New-York 5 
Vol. (1819) p. 259. 260.) 

David Earl, being sworn, testilied, 
that some time in September last, he 
went to the lottery oflice of the defead- 
ant, in Reed street, and insured (wo 
numbers, 200 and 300, in the Grand 
National Lottery, then drawing in baltt- 
more, and paid the premium of in-u- 
rance, $7. &1. The contract was, accor 
ding to a slip delivered at the time, but 
which was not produced in evidence, 
that if those numbers were drawn, 09 
the tenth days drawing, he was to re 
ceive $100, on the first number, and 
‘$50, onthe other. 

The prosecution having rested, | 
defendant’s counsel urged to the coutl. 
that there was a material variance be- 
tween the indictment and the proof, 
the name of the lottery. - 

Ear], on being further examined b) 








the 





'|the counsel for the prosecution, stated, 
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at he did not know whether the lot- 
ory, in Which he insured, was the 
‘rand National Lottery, or the Grand 
ate Lottery ; but that it was either 
he one or the other, and was then draw- 
y¢in Baltimore. 

‘The counsel for the defendant still in- 
sted, that the indictment was not main- 
ined ; and, for the purpose of show- 
og how strict this court had been in 
rosecutions against insuring lottery 
ickets, Price referred to and read the 
aes of John Kenney, et. al. (3. City 
Hall Recorder, p. 53.) 

Bunner argued, that as the witness 
hal stated that he made the insurance 
i the defendants office, in one or the 
ther of these lotteries, and that the lot- 
ery was then drawing in Baltimore, the| 
estimony was so far, good in support of | 
the indictment ; and that if it was fur-. 
ther proved that one of these lotteries: 
was drawing, in that place (as he hoped) 
toestablish ) the proof would be com- 
plete. 








The Recorder was inclined to the 
opinion that there was not sufficient be- 
fore the court and jury, to authorize 
themin concluding that there was such 
alottery as the Grand State Lottery, as 
alleged in the indictment. 

Robert Waite, on being sworn, testifi- 





99 
erse of the indictment, it was held by the 
judges, that it was bad, for uncertainty, 
in not setting forth the pretences by 
which the goods were obtained. The 
same doctrine applies to this case: the 
statute prohibits the registry and insu- 
rance ofnumbers in any lottery, not au- 
thorized by the laws of this state. It was 
necessary to allege, in the indictment, 
what lottery it was in which the num- 
bers were registered and insured; and the 
framer of the indictment has accordingly 
stated, in it, that this lottery was com- 
monly called ‘‘ The Grand State Lotte- 
ry,” and that it was drawing in Balti- 
more. According to the proof, there 
was no such lottery: at least, that is 
not its legal name, nor was it commonly 
so called. ‘The court, therefore, think 
the prosecution has failed, and that the 
jury are bound to acquit the defendant. 
He was immediately acquitted. 


COUNTERFEITING—EVIDENCE—SCIENTER. 
EBENEZER JONES’ CASE. 


Maxwe x, Counsel for the Prosecution. 


Priceand Niven, Counsel for the prisoner. 


On the traverse of an indictment for passing 





elthat on the Ist. of September last,! 
“The State lottery of Maryland,” author-| 
ved, as he understood, by the laws of 
iat state, was drawing in Baltimore : 
that the Grand National Lottery was} 
irawing in Washington ; but that there 
Was no lottery drawing in Baltimore, by! 
ile name of the Grand State Lottery | 





ity, might have so named it in their ad- 
vertisements. 

After further argument 
ounsel, on both sides, ‘The Recorder 
‘elivered the opinion of the Court, that 
‘he indictment was not supported. He 
‘uid that soon after the statute against 
obtaining goods by false pretences was 
passed, in Enghand, an indictment was 
lound against one, for obtaining certain 
vols, mentioned in the indictment, by 
false pretences 
the act, but without alleging what the 
‘ke pretences were ; and, on the trav- 


though some dealers in tickets, in that! 
| 


¢ 


from the| 


; following the words of 


| counterfeit money, where it appears that 
| the prisoner, in negociating with the prose- 
cutor, in purchasing an article for which he 
afterwards passed the counterfcit money, told 
him that he had not the money, but that if he 
could get it ofa friend he would make the 
purchase, and then went into a house, and re- 
turned with a counterfeit bill, which he pass- 
ed to the prosecutor; it was beld, that it was 
proper evidence, on the part of the prosecu- 
tion, for the purpose of establishing the se/en- 
ter, to show, that about the same time this 
|| purchase took place, two men were: arrested 
in the same house, engaged in coining coun- 
terfeit 2s pieces: and that, on being search- 
|| ed, counterfeit bank bills were found in their 
] possession. 





| The prisoner was indicted for coun- 
iterfeiting, having in possession with an 
intention of passing, and passing a $5. 
bill, on the Manhattan Company Bank, 
and a $3. counterfeit bill, to Wolf B. 
Pile, on the 17th. of September last. 





'| It appeared from the testimony ot 
Pile, who is a foreigner and speaks out 


a 





























































































































language but imperfectly, that about @ 
month ago, he had a watch which he was 
desirous of selling, and offered it to sev- 
eral persons in Chatham street, among 
whom was the prisoner, who agreed to 
purchase itfor $. He said that he had 
notthe money with him, but, to oblige 
him, if he would go with him, he would 
try to getit of a friend. ‘The prisoner 
then conducted Pile to a house in Water 
street, which in the progress of the tri- 
al appeared to be that of Peter Lover, 
went into the house and returned with a 
$5 counterfeit bill and a $3 counterfeit, 
bill, which he paid for the watch. Piles: 
soon ascertained that the bills were 
counterfeit, and procured Joseph L. 
Hays, a police officer, who went with 
him to the house and arrested the pris- 
oner, as he was coming out of the door ;! 
and, on searching him, a $5. counterfeit! 
bill on the bank of New-York and the| 
watch were found on him. 








Maxwell for the purpose of establish-| 
ing the svtenter, here offered to prove,| 
that the same day in which the prisoner} 
was arrested, two men, named Quin and| 
Kegan, were taken out of the same 
house while engaged in coining 2s. pie- 
ces, and that counterfeit bank bills and 
spurious coin were found in their pos- 
session. (See ante p. 63.) 

Price objected to this evidence on 
these grounds, that coining was a spe- 
cific offence, different from that laid in 
the indictment ; and that no connection 
had been shown between Quin and Ke- 
gan and the prisoner. 


The Recorder said, that as it had 
been proved, by Pile, that when the 
negotiation between himself and the 
prisoner took place, in Chatham street, 
the prisoner told him that he had not! 
the money by him, but that ifhe would! 
go with him, he would try to get it ofa, 





friend ; and that the prisoner then took 


him to this house, where he got the mo-| 
ney ; it was proper evidence to estab- 
lish the scicnter to show, that persons 
engaged in coining and counterfeiting 
were taken out of this house, about the 
same time. 

Joseph L. Hays, on being sworn, tes- 
tified to the arrest of Quin and Aecan, 





fseetheir case. | 
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Maxwell read the Examination of tj, 
prisoner in the police, statins amone 
other things, that he got the es, oan 
terfeit bill of Thomas Quin who seni 
ed him $1. for passing it: that pe 
and Quin had counterfeit bills, on all 
ous banks, vamed in the €xanunation 
which they offered him, at 25 per cent: 
but he would not receive them for fear 
of getting into difficulty. The exam). 
nation further stated, that he had seen 
persons apply to those men to purchase 
counterfeit bills, 

The counsel summed up the cae 
and the Recorder charged the jury, 
when the prisoner was convicted: and 
on the last day in term, was sentenced 
to the state prison ten years. 


PERJURY—INDICTMENT. 
WILLIAM HITCHCOCK’S CASE. 


Maxwexn, Counsel for the prosecution. 


Price, Counsel for the prisoner. 


An indictment for perjury alleged that the cath, 
in the taking of which the perjury was asign- 
ed, was taken by the prisoner, when sworr 
as a witress, in a certain cause, tried belor 
certai: Justices of the Marine court, naned 
in the indictment, and a jury; aud it anpea- 
ed on the traverse of the indictment, that tl 
cause was tried by the justices, and not /y 4 
jury 3 it was held, that this was a fatal sari 
ance between the indictment and the proc. 


The prisoner was indicted for willul 
and cerrupt perjury ; and the indictmen' 
allewed, in effect, that the false and cor 
rupt oath, set forth in the indictment, 
was taken by the prisoner, when sword 
a3 a Witness, in a cause tried before oa? 
tain justices of the Marine court, names 
in the indictment, and a jury. 

Adrian Hageman, one of the Maro 
Justices, on being sworn, produced the 
docket of causes tried in that court, ani 
testitied that the cause was tried by the 
Justices without the intervention o 4 
jury. 

It appeared that the affidavit, yi 
which the indictment was framed, we 
drawn by a person unacquainted #™ 
the facts, and this led to the mistake. 

o the ev 





On an objection taken t 
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sce, on the ground of a variance be-! 
ven the indictwwent and the proof, it 
isheld, that the variance was fatal ;' 
,j, under the direction of the court, the: 


Fisyner Was iminediately acquitted, | 


RECORD OF CONVICTION. 
DAVID BARTRON’S CASE, 


xwett, Counsel for the prosecution. 


sce and Niven, Counsel for the pris- 
oner. 


peord of conviction for a felony, in that part 
wutainiug the judgment of the court, should 
show that he was sentenced fur a felony : aud 
inacase Where, by mistake, the appropriate 
word was omitted, it was held, that such 


record could not be amended, especially after 
the jury Was sworn. 

e statute concerning amendments and jeo- 
jails (1 Rot. 117.) will not authorize such 
amendment. 


The prisoner, heretofore, and in the 
pm of July last, convicted in this); 
urt, for grand larceny, and snntescedl 
) the state prison seven years, 











(see ante 


.5U.) was indicted under the fifteenth)! 


ction of the statute, ** declaring the’ 
unishment of certain crimes” (1. Vol.| 
Lp. 411.) rendering it a felony for 
p} person, who hath been sentenced to 
nprisonment in the state prison, for a 
mot years, to break the prison and 
scape ; and declaring that such person, 
ting retaken, shall be adjudged, on con- 
ition, to imprisonment, in the said 
nson, for double the term of time spe- 
iedin the original judgment, to com- 
hence from the period of the last con- 
iction, 


The indictment, after reciting the pro- 
eedings on the former trial, alleged, 
it for the felony, mentioned in the in- 
iclment, the prisoner was sentenced to 
rsonment in the state prison for 
‘en years : that he was imprisoned ; 
hd that afterwards, on the 9th. of Sep- 
mer, 1821, he escaped, contrary to 
i¢ form of the statute. 

Maxwell, after opening the case to 
pe Jury, proceeded to read in evidence 
© record of conviction which (being 
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ner: therefore it is considered, 
the said David Bartron, for the 
aforesaid of which he stands convicted, 
be imprisoned &c. 


that 


Price contended that the omission of 
the word felony, in that part of the rec- 
jord containing the judgment ofthe court, 
jwas fatal, and that the prisoner could 
not be legally convicted. 


Maxwell insisted that the Record 
was sufficient on two grounds : Ist. 
That as this was a mere misprision 
ofthe clerk, in making out the record ; 
and as, in other parts of the proceed- 
ings, there was matter to amend by, 
that it was in the discretion of the court, 
to permit the amendment. 

2d. That from the whole matter 
spread on the record, it was obvious that 
the prisoner was sentenced to the state 
prison for a felony; and, therefore, 
should those words be entirely omitted, 
in the judgment of the court, still, the 
record would be suflicient. 

The Recorder pronounced the deci- 
sion of the court, that as the statute of 
amendments and jeofails, by its express 
words, did not apply to criminal cases, 
the court could not grant leave to amend; 
and that asthe record alone contained, 


‘lor ought to contain, matter sufficient to 


show that the prisoner was duly sen- 
tenced for a felony, to justify the court 
and jury in convicting him ; and as this 
ought to appear in the record, that the 
omission of the appropriate word was 
fatal. 


He was acquitted ; and being before 
the court, in custody ofthe keeper of 
the state prison, on a Habeas Corpus, 
was remanded to serve the residue of 
the term for which he was originally 
sentenced. 





SUMMARY FOR DECEMBER, 1821 


4 


HIGHWAY ROBBERY. 


Lewis Weaver and John Collins, du- 
ring this term, were, severally, indict- 
ed, tried and convicted of this offence 





tly printed) concluded in this man- 
vol. vi. I 





and sentenced to the state prison for life 
1, 
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The circumstances of their cases de- 
man¢ notice. 

Maxwell and Price conducted the 
prosecution, in both cases ; and Niven 
was counsel for the prisoner. 

On the trial of Weaver, (for robbing 
Samuel Healy of a hat) Healy testified, 
in effect, as follows : Lam a money bro- 
ker, and keep my office at 187 Green- 
wich street, nearly opposite the North 
River Bank ; and I reside at 107 Wash- 
ington street. In the evening, I had 
been in the habit of counting out the 
money received during the day, at my 
desk, standing near the window ; and 
there is a brilliant light kept in the of- 
fice. On the evening of the 28th. of No- 
vember last, between eight and nine 
o’clock, I set out, from my office, to go 
to my house, having, with me, a box, in 
my pocket, containing 50 or $60, and a 
pocket book, containing about $200, 
which I enclosed in a handkerchief. | 
had to do two errands, one in Fulton 
street, and the other in Broadway ; and, 
having done these errands, | returned 
to Greenwich street, through Liberty 
street, at the foot of which | saw a small 
man. I proceeded up along the East 
side of Greenwich street, on my way 
home ; having the handkerchief, con- 
taining the pocket book, under my arm ; 
and, as | got near Carlisle street, | saw 
a man, having on a plaid cloak, turning 
the corner, and going down that street 
towards the North River, I was walk- 
ing faster than he was; and as | came 
nearly opposite to him, in the same 
street, by the light of a lamp, [ had a dis- 
tinct view of his face. 1 thought, at 
tirst, from his size and appearance, that 
he was a neighbour of mine, Mr. John 
Telfair ; and that was the reason I view- 
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tempting to rise, on my hands and knee: 


| received, or thought I received, 4 <p, 
ond blow, on my head, which knocks, 
off my hat, several rods, into the stro 
[ saw the hat fly. I hallowed very Joy, 


it cried out Oh Dear! first, and Murder 


next. When I first recovered,| say; 
man running, from me, very fast, dow 

Carlisle street. I saw his plaid clog 
(ly as he ran; and believe he was thg 
same man whom I first saw, turning the 
corner. As I rose, I held on the rail 
ing, and I saw a short man whom] to! 

that [had been robbed. I was short 
taken into the house of Mr. Telfir— 
think | am safe in swearing, that the 
prisoner at the bar is the man whom 

saw by the light of the lamp. Thisclut 
(a stick of walnut, about two feet ling 
sawed off from the thickest part of ti 
wrung of acart, was here produced.) wa 
found, the next day, near the place, by 
aservant of Mr. Rankin. I saw alittle 
boy take up a hat, with two handker 
chiefs in it, three or four feet from th: 
place. ‘This is the hat. (an old hat wil 
the handkerchiefs produced). This kaii@ 
(a new sharp pointed butcher knife be 

produced) was also found, the next mom 
ing, by a servant of Mrs. Eastburn. | a1 
positive this is my hat, which | wor 
that evening. 1 purchased it of Brew 
ster ; and think I told him to put the is 
itials of my name in the iining. (a hd 
of Brewster’s manufactory, having so 
letters, in the lining obliterated, prot 
ced)—I was knocked down on Wedoes 
day evening ; and, on Saturday follow 
ing, | was called upon to go UP to the 
police ; and one of the magistrates ok 
me to sit down, and wait, until the pr 
oners should be brought in, to see l 
should know the man; and when "4 





ed his face by the light of the lamp. | 
passed him, proceeding down Carlisle 
street ; and had not proceeded far, be- 
fore Irceived a violent blow on the back 
part of my head. IJ fell: my arm and 


knees were bruised; and | afterwards 
found thatthe violence of the fall had 
caused a rent in one of the elbows of my 
coat. When I first recovered, I thought 
ihad a fit ; but, by an indescribable feel- 
rng, in the back of my head, I found that 
As 1 was at- 


i had received a blow. 


‘prisoner was brought in, with — 
immediately recognized him. | took re 
hat, with the two handkerchiefs we 
police.—I did not lose the ne 
containing the money, when I wre 
the ground, I held the handkercluet="" 
under my arm. 

Resolved Stephens sworn: ine . 
prisoner’s examination, this at wr 
described as that of the prisoner) yer 
two handkerchiefs, with other (l= 








ing | i :; erm: 
being in the ollice, he requested P 
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knees, on to take one of the handkerchiefs as 
‘SCC HE. own, and he was permitted to take it. 
_ te wanted the hat ; but this was not 
Stree 


formitted. When he was brought into 
he police, this hat (Healy’s) was on his 
eal; and it was taken from him. 

Thomas M. Collins sworn: On the 
th. of November last, | was in pursuit 
‘the prisoner and one Collins, for hav- 
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as thg ng committed another robbery (see the 
ng the iiluwing case) and between three and 
e ral pur o'clock, inthe morning, I found the 
J yisoner, at the house of Mrs. Ludlum, 


tthe foot of Broome street, near Cor- 
ers hook. 1 found him in the bed with 
er, where he went from his own bed, 
» conceal himself. The husband was 
resent. 1 found this knife, (a butchers 


Air 
at the 
yhom 
is cluk 





f | 7 ae = ° ° 

p> nife of the same mark and description 
Sal ps the one before produced, )at the head of 
te ‘ he bed, and seized it by the handle, 


hilehe grasped it by the blade, and | 
jrew it through his hand and cut him ; 
or, 1 saw the blood run. 1 took Collins, 
he same night, at Charles Snares’, at 
‘orlaers hook. 


a little 
ndker 
m the 
at wu 
+ knit 
€ bein 
} morn 
l, | amy 


Elizabeth Thomas sworn: Next morn- 
ng, 1 found this knife, (the one first pro- 
uced,) in the street, within the railing 
{ Mr. Eastburn’s house, in Carlisle 


wore 

‘Brew treet, about ten yards from the lamp 
the in postspoken of. 

(aha Betsey Westervelt sworn: Next morn- 


ig, | found this club on the side walk 
near Mr. Rankins. The lamp is before 
is door. 


Price : *Ve rest. 
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Niven: [shall prove that the prison- 
€t never wore a plaid cloak, and that he 
Was at another place, that night when 
Healy was robbed. 

Hannah Paul sworn: The prisoner 
married my sister. 1 have visited them 
ten; and never saw him wear a plaid 
loak. He boarded at Mrs. Ludlams. 

Fanny Foster sworn: I have known 
him three months, and have never seen 
him wear a plaid cloak. 

Niven: | wish a little indulgence. 
from the court, until Mrs, Ludlumcomes. 
expect to prove, by her, that he was 


ter th 
(the on 


and (a not out that night. 
things (Trial suspended half an hour for Mrs. 
pera: ‘dlum. ) 


1OS 


Price that she would testify to that fact, 
if sworn. 

Azel Conklin sworn: Mrs Ludlum told 
me that the prisoner was out, all the 
night, when the robbery was committed. 
(Mrs. Ludlum here entered the court 
room, and Niven spoke to her ina low 
voice. 

Niven: 1 shall not examine her to 
that fact. 

tecorder : If the testimony is through, 
gentlemen, proceed. 

Niven: (in summing up) There is no 
proof here, that the prisoner is the same 
man who knocked Mr. Healy down. 





Price: He swears positively to the 
fact ; and, independent of his testimony, 
the circumstances fully establish bis 
identity. How came hein possession of 
Healy’s hat ?—ITlow came his own to be 
left near the place ?—How came he in 
posession of a knife of the same descrip- 
tion as that found? Why did he select 
and claim the hat and handkerchief, in 
ithe police, and take away the latter ar- 
ticle ? 

Recorder : Gentlemen of the jury, it 
you believe, from the facts and circum- 
stances in this case, that the prisoner 
‘is the same man who knocked Mr. Hea- 
lly down with that club, and took away 
‘his hat, you ought to find him guilty. 

JURORS : cGuitty. 

On the trial of Collins, indicted with 
Weaver, for robbing John Barry of 


three watches and $60, in money, John 
Barry, a foreigner, whospeaks the lan- 


guage but imperfectly, testified, in ef-s 


fect, as follows: I live at Mr. Seaman’s 
place, up the East River, opposite Cato’s 
tavern, and four miles from this city. I 
knew Collins before this robbery took 
place : the day after he came out of the 
state prison, he came to my house ; and, 
to relieve him from his distress I gave 
him a Dollar. On Sunday, the 25th. of 
November, between eleven and twelve 
o'clock in the day, Weaver andaF rench- 
man, (Antonio an old offender) came to 
me, being at my door, and asked me if 
there was any fire in the house, saying 
that they were cold, and wanted to warm 
themselves. I asked them to walk in, 
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which they did, and staid some time 








Inthe mean time it was admitted by 








Weaver, at length, came out and told 
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me he wanted to speak to me ; and || 


then walked in the house with him, and 
they sat down at the fire. By and by, 
they asked me if 1 had seen a man by 
the name of John Collins. | answered 
them, that | had not; and they said that 
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backwards on the bed. The first thy 
i then saw, was, that the Frenchms 
drew a dagger and a knife exactly like 
this (one of the knives before described 
and held to my throat, foaming at }j 
mouth, and gnashing his teeth, gy 


a. a Ot ail 








they had heard that he came up the road 
that morning. They inquired further, 
if | knew any thing about him, and I told 
them that I did not, but that | heard that 
he boarded at Timothy Downings in the 
Bowery. The Frenchman asked me 
what oumber ; and I told him that l could 
not tell as I was no scholar. ‘ihe French- 
min pretended to be angry with me for 
not telling the number. They said that 
Collins had stolen a quantity of jewelle- 
ry, belonging to the Frenchman, and 
that they were in pursuit of him. At 
length, they bid me good bye, and weni 
out at the gate ; and in about three min- 


threatening with the most horrible oath: 
to murder me ; but Weaver told him: 
|spare my life. Weaver brought a co; 
and they tied my hands and feet: aq) 
the Frenchman told Weaver to dy jj 
duty, and gag me. He went to my wie 
and took away a handkerchief, wijc 
he tied over my mouth. They tied th 
hands and feet of my wife and my litt] 
daughter. They then proceeded to 4) 
fle the house. Weaver took frow the 
chest, my pocket book, containing 5 
‘or $60, and two watches ani! ave to the 
‘Frenchman. After they had robbed the 
| ° 

‘honse, they said they would go an 








utes, Collins came in. My wife told him 
to be off; for, that two men had been 
there, in pursuit of him, for stealing 
goods. 1 told him to go off. He smiled, 
and said that he did not care for any one; 
and he then walked the room. 


Soon afterwards, Weaver and the 
Frenchman camein. These two, then, 
Jaid their hands on Collins, saying, that 


they hada warrant for him. They cried|| 


out to him, ** You thief, you thief, give 
up the jeweliery ! Collins, with much 
appare .t c’lmness, said. ** 1 am no thief 
—I have stolen nothing from you.” My 


wife said to him, ** Collins, why do you); 


not give up the gentlemen their jewel- 
lery? yon know you did not bring it 
here.”” He said that he knew he did 
not. The Frenchman then said that the 
house should be searched. They bolt- 
ed the door and placed Collins by it to 
guard it. ‘They began to search. J ask- 
ed them where their authority was, and 
they made no answer. Weaver pretend- 
ed to be an officer and demanded access 
tomy drawers. 1 thought, in my own 
mind, that I did not much care, about 
having the house searched for the jew- 
ellery ; andI then lighted a candle and 
went with them toa little dark room, 
where my chest was, and unlocked it 
and took out a box which contained the 
money. There was a bed in the room, 
and Weaver seized me and threw me 


and I saw them no more. Collins wh 


search up stairs; and they went ou 
| staid at the door while the two other 
were robbing tne house, went off wit 
‘them. 

| Margaret Barry sworn: I saw Job 
Collins take my husband’s watch, whi 
was hanging up by the looking glass, and 


‘put it into his pocket. 
i Niven: I abandon the detence. 


| Weaver, having pleaded not guilty to 
‘this indictment, now withdrew his ple, 
and pleaded guilty : but his sentence 
| was suspended, on this charge, m case 
he should be pardoned for robbing Heatu. 
| Reader, considering exaimple the grit 
jend of punishment, had sach men ous'l 
'to be rewarded, for life, with a cov 
home, and comfortable food, drink and 
clothing, or a halter ? This question i§ 
nuw put, for the consideration of the 
real friends to humanity. When a gent: 
ine philanthropist, entertaining deep 
rooted prejudices for a false theory, al 
contemning the experience of ages, . 
the subject of punishment, shall be 
knocked down with a club as Healy or 
or, shall have the sanctuary of his del 
ling invaded on the sabbath, a ee 
had, then, let him too, seriously, cons! 
er the same question. 


COUNTERFEITING and COININ® 


“eran, COB 
Thomas Quin and James hegan, 
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victed of coining during the term of Oc- 
tober last, (see ante. p. 63) were sen- 
tenced to the state prison for life. The 
Recorder, im pronouncing sentence, 
stated that the court had maturely con- 
sijered the questions of law, raised by 
thar counsel, and were clearly of opin- 
ion that they were not tenable. 

Robert Ferguson, convicted during the 
termof July last, of counterfeiting and 
passing counterfeit notes of the ‘Montreal; 
hunk, (see ante p. 57) was sentenced to, 
the state prison ten years. The same, 
questions of law were raised in his case, 
as in that of Hester Knapp (ante p. 18.) 
ofthe Recorder, in pronouncing sen- 
tence, said, that the court had determin- 
ed that there was no weight in those ob- 
jections. 

Timothy Connor, convicted of counter- 
feiting &c. in October term last, (see 
aule p. 07.) was sentenced to the state 
prison ten years, 

William Brown, convicted this term, 
fr the same offence, in passing a coun- 
terfeit $1 bill, of the bank of New-York, | 
to Matthew Sheridan, was sentenced to’ 
the state prison ten years. ‘The prison- 
er went to the grocery store of Sheri-' 
din, at the corner of Grand and Arundal’ 
street, and passed the counterfeit bill) 
lid in the indictment, for a glass of li- 
quor; having three months before, 
passed to him, a $2 counterfeit bill, 
Sheridan, suspecting the $1. bill to be 
bad, carried it to the respective neigh-, 
bouring stores of Mc Laughlin and Palm-| 
er. Both pronounced it bad ; and when’ 
they returned with him, the prisoner 
said he had no other money. He was| 
conducted by them to the seventh and, 
tenth ward court, and was searched by}| 
William EF. Stevenson, a police oflicer,| 
who found on him a counterfeit $10 bill, 
on the Mechanics bank, and four other 
counterfeit bills, and five or six s1x-pen- 
hy pieces. He said to Stevenson, D—n 
' lam gone now ! 








GRAND LARCENY. 


_ William Graham, convicted of this of- 
lence, in stealing a piece of blue cloth, 





ihe property of William B. ‘Titus and 
o. was sentenced to the state prison, 
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seven years. Came out of the penitentiary. 

John Williams, convicted of this of- 
fence, in stealing a coat, vest and pair 
of pantaloons, was sentenced to the state 
prison five years. 


PETIT LARCENY, 


Peter Johnson, James Mc Cready, 
Jobn Battis, John Harrison, Eliza Ann 
Scott, James Gallighan, Martin Hogan, 
John Davis, William Plant, Edward Ro- 
lan, David Larkin, (who was in state 
prison eighteen years ago) William H. 
Ward and David Mc. Kenzie, Mary 
Haines, John Chambers and Isaac Smith, 
were severally convicted of this offence ; 
and the one first named was sentenced 
to the penitentiary three years, the next 
two years, the seven following, eighteen 
months each, the three following nine 
months each: the last for six months 
The others to the city prison. 

The case of Ward and Me Kenzie de- 
serves some consideration. ‘They were 
painters, and had, in times past, sustain- 
ed goodcharacters. But, recently, they 
had been in the habit of neglecting their 
business, and lounging about in groce- 
ries, and were frequently in the groce- 
ry of Samuel Wallack. (160 Elm) He 

ad Often lost segars, and was led to sus- 
pect them. and was determined to watch. 
After candle light, on the 22d. of No- 
vember. they came into the store, hav- 
ing a clazing box with them. They 
seated themselves near the shelf where 
the boxes of segars Were piled up. Al- 
ter thev had remained there, about a halt 
an hour, Wallack gave his young man a 
wink, (having, before this, told him to 
watch them) and they went on the out- 
side of the store, and, looking through 
the window, saw Mc, Kenzie take a box 
of segars from the shelf, hand it to 
Ward, who wrapped it up in his hand- 
kerchief, and put it into the glazing box. 
Wallack and his young man came !- 
mediately in, when Wallack said, * Now 
I know where my segars have gone. 
And he then took the segars out of the 
box. The prisoners pretended not to 
know how they came there. They 
said that the box must have rolled off 
the shelf.! On the trial, it was preten- 





ded that it was but a joke. 
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CRUELTY TO A BEAST. 


Michael Purdy, afarmer of Westches- 
ter county, was indicted, tried, and con- 
victed of this offence, in tying up the 
nose of a calf to prevent its sucking. 
Rulef Dyrea, the prosecutor, seeing the 
cow and calf in misery, in consequence 
of this cruelty, peaceably requested the 
defendant to suffer the calf to suck ; but 





jhe said he would do as he Pleased wit 
‘his own. The prosecutor then me 
ithe police. In his testimony, on the 
trial, he stated that he had known the 
jbag of cows to burst in consequence of 
the calf being thus prevented from suck. 
ing. The Defendant was fined $50, and 
the costs. (See Owen Morris ¢ q! 
case, ante p. 62.) 
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